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INTRODUCTION

In all countries with forests, governments
establish regulations to control the use, manage-
ment and harvesting of forest products, timber and
non-timber alike - often very rigorously, rigidly, and
in painstaking detail. The regulations typically are
of the command-and-control kind, with the govern-
ment dictating, for example, how forest products
can be harvested and how land must be treated
after harvest. Governments then try to enforce
compliance by local community users, loggers, and
private forest owners by threatening them with
legal measures (e.g., fines, arrest).

Thereis growing recognition that this ap-
proach has, by and large, not worked - notin
promoting sustainable forest management, notin
halting illegal forest activity, and not in respecting
local people’s rights and forest livelihoods. For
instance, the global deforestation rate is about
13 million hectares per year, mostly in tropical
countries, and there are few signs that this trend
is changing. In practically all forest-rich developing
countries, wood, other forest products and wildlife
are harvested, transported, industrially processed,
and marketed in anillegal manner. Sometimes the
illegal wood output exceeds the legal production.
Timber-producing countries that are members
of the International Timber Trade Organization
committed to achieving sustainable management
of their forests by the year 2000. However, only 5
percent of this natural forest was being managed
in this way in 2005. In many countries local people
who live in and around forests are often treated as

criminals in using the forests they have tradition-

ally “owned” and managed, many for thousands of
years.

The problem of illegal logging, in particular,
has gained substantial attention over the last de-
cade and resulted in a growing number of national
and international efforts to combat it. Discussions
and analyses originally focused on the need to
enforce laws - and included for example efforts
to strengthen government ability to identify and
punish lawbreakers. Further analysis and experi-
ence led to the realization that many legal and
regulatory frameworks were inappropriate in the
first place - and that in many countries regulatory
reform, along with broader governance reforms,
rather than enforcement was the recommended
option. Theillegal logging dialogues have sub-
sequently broadened to take on the governance
issues of transparency, representation, accountabil-
ity, property rights, institutional capacity, and the
roles of the state and private actors in making and
enforcing rules.

This paper returns to the particular issue of
regulatory frameworks: the rules and systems put
in place to encourage best practice and compli-
ance with the official rules. It argues thatin many
countries the regulatory framework needs to be
rethought, and rethought on the basis of today’s
political, social and market contexts; recognizing
that today’s world is much different than when
the forest regulations were designed decades, or
in some cases, centuries before. Fortunately, there
are examples of redesigned, and successful regula-

tory approaches that are combined with incentives
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and partnering approaches to create coherent
systems for guiding and controlling forest activity.
We can learn a lot from looking at the experiences
gained with these systems.

Theissues of property rights, regulatory
frameworks and governance have more recently
become much more urgent with the growing
prospect of major resources being made available
through different REDD (Reduced Emissions from
Deforestation and forest Degradation) mecha-
nisms, and the great expectations that developing
country forests will be a major source of offsets
for the developed world in the context of ongoing
climate change debates. For these mechanisms
to be successful in reducing emissions, as well as
simultaneously protecting the rights, interests and
livelihoods of forest owners and users, it is critical
to understand the different sets of property rights
held by the different groups of citizens who own
and/or use the forest. These include groups as
diverse as large scale forest industries and the for-
est dwellers and small farmers who depend mainly
on public forest for their livelihoods and survival.
Itis also critical that any proposed REDD financial
mechanism be thought through in the broader
context of public goals of advancing human rights,
poverty alleviation and development. It also will
be important to assess how existing regulatory
frameworks relate to REDD, and what reforms are
needed from a climate mitigation and adaptation
perspective. Successful REDD programs must con-
sider all of these elements. This pointis discussed
further in the context of the examples used in this
paper.

Our analysis starts by recognizing that there
are different types of forest tenure in the world,
and that the authorities of governments and the

rights of forest users and owners differ according

to each tenure type. The majority of forest lands to-

day - about 73%, remain claimed by the state - and
in this situation, what the state does not allocate
to protected areas is either allocated to large-scale
forestindustry in the form of concessions, or to
indigenous peoples or local communities. Or,in

many cases governments allocate use rights to

both industry and local people - their rights to
different uses overlapping in the same space. The
second type of forest ownership is private - land
thatis owned either by communities, households
or commercial ventures, such as forest industries,
land holding companies, etc..

The issue of forest regulations pertains to all
types of tenure, public, private and communal. Gov-
ernments have regulations to control community,
household and industrial use on lands that it claims
as public, and governments also have regulations
to control use and management on private and
communal lands. The subcategory of industrial
concessions on public lands is a separate case since
they are long-term contractual arrangements - and
not usually covered by the same regulations that
address community or household use of public
or private forest lands. This paper focuses on the
regulatory frameworks that guide community,
household or private industrial use of public or
private forest lands.

Meticulous government regulation of public
and private forests is typically justified by the
desire to protect public interests - such as main-
tained forest cover, biodiversity, soil and water
protection and increasingly, carbon storage.
These “public goods” might be of little interest
to private operators on public lands, or private
forest owners because their production does
not resultin financial rewards or recognition.
There are not yet regular, widespread markets to
provide incentives for private forest owners to
produce these publicly valuable services. Also,
forests are of great importance to the poor, form-
ing an integral part of their livelihood systems
in many countries. However, forest products and
cultural values of importance to the well-being of
the poor also often fail to have a market expres-
sion and therefore are of little interest to private
forest owners and would be under-produced or
not produced at all by private companies that are
motivated by the desire to profit from the produc-
tion of marketable goods and services. Hence,
thereis arationale for governmentintervention,

not only in ensuring good management of the



lands it claims, but also of the private forest
estate as well.

While government goals to ensure the provi-
sion of “non-market” goods and services from
public and private forests are no doubt com-
mendable, too frequently government rules have
either failed or made matters worse. At times,
regulations have been unrealistic, overly complex,
inconsistent with other regulations, not enforce-
able, unfair, and sometimes responsible for a
host of indirect effects that defeat their original
purpose. They also often overlook the fact that
many community and private owners share the
same goals of sustained conservation and use,
and have established histories of protecting their
forest. Furthermore, their enforcement often se-
verely taxes government institutions well beyond
their capacity. Paradoxically, the most stringent
forest regulations are normally found in countries
that have the least capacity to enforce them.
Thus, the failures of the market often have been
compounded by “policy and regulatory failures”.
This has led to environmental degradation and has
often hurt the poor and other vulnerable groups,
such as those with insecure land tenure rights or
those who find it difficult to understand and fol-
low complex regulations.

The mounting social, political and environmen-
tal costs of illegal forest operations, continuing
deforestation and forest degradation, entrenched
rural poverty, social and political exclusion of forest
dwellers, and the apparent ineffectiveness of gov-
ernment interventions to deal with these ills are
matters of increasing frustration and concern. The
lack of success leads many policy makers to think
of innovative new ways to guide forest manage-
ment and the harvest of forest products. Why are
government policies not working? What are the key
reforms that should be promoted? What do they
look like?

This paper addresses policy designs that are
alternatives to a strict command-and-control-
dominated regulatory environment for forest
management and harvesting. The suggestions for

improvement offered here are based on a review of

the experiences of countries that are already mov-
ing down the path towards establishing innovative
and more participatory policy approaches to reduc-
ing or eliminating the shortcomings of traditional
regulatory frameworks.

The suggestions provided are based on four
fundamental premises:

B Given the diversity of contexts between differ-
ent countries and even within countries, there is
no simple answer to the question of what features
constitute a better regulatory environment.

B Forforestregulations to be effective they
must respect and reflect the great variety of prop-
erty and use rights that exist, and if these rights
are not clearly defined, or widely accepted, then
sorting these issues out must precede the design or
reform of regulatory systems.

B Self-interest dominates the behavior of private
individuals, and, thus, incentives that channel
self-interest in socially desirable directions can be
an effective part of the mechanisms that guide and
regulate private forest activity.

B Cooperative, rather than adversarial relation-
ships between government, the private sector, and
civil society can produce more effective and ef-
ficient systems of guidance and control for private
logging and forest use.

While we now understand that it is the com-
bination of policies and regulations that shape a
good regulatory environment, we know much less
about what specific combination of regulations will
lead to desirable outcomes and how these regula-
tory packages can be putinto practice in particular
environments. However, general principles can be
derived.

This paper is organized as follows: In the
following section, we describe how the regula-
tory context has changed in the forest sector
of forest-rich countries over the past couple of
decades. Section 3 reviews specific experiences in
some countries that have developed transitions
from strict command-and-control approaches to
more cooperative ones. Section 4 focuses on the
elements of a strategic framework of interlinked

elements that need to be considered in establishing
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effective policies and a friendly, but bounded regu- for monitoring compliance in different contexts.
latory environment for encouraging best practices Section 5 sums up the discussion and draws some

for private forest harvesting and management, and conclusions.



2.1

THE EVOLVING FOREST POLICY CONTEXT FOR GUIDING

FOREST MANAGEMENT

Various shifts in the world and in national
economies, the institutional frameworks of coun-

tries, and governance-thinking are shaping a forest

policy environment that is significantly different

from that of the recent past.

DECENTRALIZATION AND THE RELATIVE DECLINE OF CENTRAL

GOVERNMENT’S POWERS

The general drive for greater government ef-
ficiency and effectiveness has led almost every-
where to the implementation of decentralization
initiatives. In many countries, the relative power
and influence of central governments is decreas-
ing in favor of sub-national, e.g,, provincial, state,
and local governments. More than three fourths
of developing countries and many others in the
industrialized world are undertaking decentraliza-
tion processes with greater responsibilities and
authority for forest regulation and forest manage-
ment being passed on to decentralized institutions
of government rather than the central ministry.2

Further, urbanization trends and the rise of mega

cities, most of which will be in developing coun-
tries, are contributing to the general reduction of
the relative importance of central governments and
to the dispersion of national government authority
and responsibility.3

As aresult of these decentralization processes,
the role of central government actions tends to
become focused on a limited number of activities
that no other entity can undertake, such as design-
ing the overall policy framework, ensuring policy
coherence across lower levels of government, inter-
sector and cross-sector coordination, international
representation, tax collection, and guidance for

other players.#

THE RISE OF NON-STATE GOVERNANCE

There is a growing acceptance of the fact that
public administration of resources is often inef-

ficient. In parallel, the influence of independent

civil society and monitoring institutions in shaping
decisions related to the management of forest

resources is increasing. Particularly where environ-



2.3

2.4
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mental and advocacy groups have good access to
information, to the media, to political processes,
and to the courts, forest regulatory design has
tended to be more realistic and enforcement more
strict.

Market-inspired schemes, such as certifica-

tion, and other institutions and mechanisms that

closely scrutinize actions of government institu-
tions and the quality of governance all contribute
to reducing the discretionary power of govern-
ment, the dispersal of central government author-
ity, and the capacity of—and in certain cases, the
need for—governments to regulate the forest

sector.

FOREST LAND TENURE AND OWNERSHIP TRANSITIONS

In many countries, transitions in land tenure
and ownership are notable for their magnitude,
with governments recognizing the rights of for-
merly discriminated traditional communities to
have control over their land and forest resources.
These developments are already leading to major
changes in forest- ownership patterns and access
rights in many countries such as Bolivia, Brazil,
Colombia, the Philippines, Tanzania, Mexico, and
Mozambique. In developing countries, community

reserves and community ownership of forestlands

now total at least 27 percent of all forests, which
is equivalent to three times the area owned by
private individuals and firms. This proportion has
doubled in the last decade and a half, a trend that
is expected to continue in the future and poses
daunting policy and regulatory challenges to the
governments of countries where these major
transitions are taking place. It also creates major
challenges in terms of legally securing the various
rights associated with community management

and ownership of forests.

THE SURGE OF ACCESS TO INFORMATION AND DEMANDS

FOR GREATER TRANSPARENCY

In the recent past, there has been an explosive
growth of information dissemination and facility
of communication. Itis estimated that currently
more than 8o percent of people live near a major
global network and that more than 25 percent own
amobile phonesThe growth in wireless telecom-
munications has spared no area of the world—not
even regions that previously were affected by a
lack of a terrestrial communication infrastructure.
Access to information, including information about
how forest resources are being utilized in different
parts of the world, is now almost instantaneously

available on the web at negligible cost. This, in

turn, has made the pressure for opening up access
to government records a great deal more intense.
It is no coincidence that more than 70 countries
have implemented freedom of information legisla-
tion since 2006.° Some governments are also using
public disclosure as a way to force producers to
improve their practices.

Greater access to information has, especially
in advanced economies with an active civil society,
empowered environmental advocacy groups
to have better linkages to the media, political
processes, the public and the courts; it has also

enabled them to increase the visibility of enforce-



ment and sue government agencies for non-com-
pliance with regulations’ But even in other parts
of the world, communication and information
technology is expanding at an explosive pace. It is
reported that, for example, in Africa, 10 percent of
the population had mobile phone coverage in 1999,
whereas today that proportion is 60 percent, and it
is expected to reach 85 percentin 2010.8

In many cases, better information and public
disclosure is resulting in a light-handed approach
to governance, enriching the public discourse and
empowering citizens. Increasingly, this is leading

to greater government accountability and regu-

latory reform through greater transparency in
government. Also, expanded access to information
and facility of communication are giving power to
marginalized groups that are now better able to
face entrenched powerful interest groups.? A strik-
ing example of the potential of easily accessible
information technology and its capacity to em-
power groups is the recent provision of GPS units
as well as access to computers and Google Earth by
Amazon Conservation Team to 26 indigenous tribes
in the Amazon; it enabled these groups to assert
their rights againstinvasions of their territories by

loggers and miners.*

GROWING COMPLEXITY OF REGULATIONS

The policy environmentis also being influenced
by the realization that the improved management
of forest resources depends on the appropriate
management of the increasingly complex web of in-
teractions associated with demands on forests. One
exampleis the increasing pressure that results from
the competing functions of forests, i.e., environ-
mental, commercial, and poverty-alleviating func-
tions. Another example is the increasing demand

on forests from diverse developments in loosely

related areas of economic activity such as road
building, soybean production, and cattle ranching.
These competing demands often impose barriers

to the adequate management of forests. Adequate
regulation, therefore, is a much more complex
undertaking than in the past and requires a deep
understanding of the nature of individual and group
rights to the forests and the associated institutional
and governance challenges that need to be metin

order to secure lasting positive impacts.



3.1

PROMISING APPROACHES TO ENCOURAGING IMPROVED,
SUSTAINABLE FOREST MANAGEMENT: SOME EXAMPLES

This section describes some of the specific
regulatory changes related to forest manage-
ment and harvesting that have taken place or are
still evolving in various countries. Most of the
approaches have proven successful in the circum-
stances in which they have been used. Their wide
adoption depends on whether they can be adjusted

to the specific contexts in which they are intro-

duced. Most of the approaches are used in multifac-

eted, coordinated sets of regulatory and incentive

mechanisms and involve active participation of and

collaboration between government, the private sec-

tor, and civil society. The first requirement in nearly

all cases is clear definition, clarification, and accep-

tance of the various rights of the involved actors.
We look at:

1. Usingvoluntary and mandatory certification
programs, and monitoring and verification of forest
activity by non-governmental or quasi-governmen-
tal entities;

2. Applying market-based mechanisms, including
payments for environmental services;

3. Improving stakeholder communication and
interactions through conferences, committees,
boards, and other ways to improve mutual under-
standing and reach consensus;

4. Applying “best management practices” (BMPs)
guidelines for timber harvesting and management;
5. Developing and adopting corporate codes of
conduct, and purchasing and managing forest pro-
duction lands by NGOs that already have a socially

focused code of conduct.

INDEPENDENT CERTIFICATION PROGRAMS AND INDEPENDENT
MONITORING AND VERIFICATION BY NON-GOVERNMENTAL

“WATCHDOG” GROUPS

“In recent years, transnational and domes-
tic nongovernmental organizations have
created non-state market-driven (NSMD)
governance systems whose purpose is to
develop and implement environmentally
and socially responsible management
practices. Eschewing traditional state au-
thority, these systems and their support-

ers have turned to the market’s supply

chain to increase incentives and force

companies to comply”.*

FOREST CERTIFICATION

Forest products certification is a “soft” pro-
cess by which an acknowledged, respected, and
independent non-government third party inspects

a product and provides written assurance that it



originates in a forest that is managed in compli-
ance with predefined social and environmental
standards or that uses best management practices
(BMPs). Consumers can therefore exert an influence
on demand by choosing wood that is certified. By
favoring certified products, they limit the market
for those products that cannot be proven to have
been harvested in sustainable manner, or that

have come from illegal sources. There are many
certification schemes and today over 350 million ha
of forest are certified throughout the world.*? But
despite the widespread uptake in some countries,
in most forest-rich developing countries, the use of
certification is not widespread.s

Although governments have no direct role in
certification processes, they can encourage their
adoption by loggers. Some governments have cre-
ated incentives for the use of BMPs and wood certi-
fication by limiting their own purchases to certified
products. The government of the United Kingdom,
forexample, is favoring procurement of imported
wood that complies with laws and regulations of
the country of origin. The Japanese Government,
through its Green Purchasing Law, has put a similar
strategy in place.* The government of Bolivia has
introduced inducements by accepting third-party
certification as equivalent to compliance with the
government’s Sustainable Forest Management
regulations. Since most entrepreneurs find it easier
and less cumbersome to deal with independent
certifiers rather than with government officers and
since they also have the prospect of better market
access, they naturally have opted for certification,
making the country one of the forest certification
leaders in the tropical world.

For certification to be effective there must be
amarket demand for certified products; in addition,
there must be accepted standards as well as criteria
and indicators for certification and also a transpar-
ent enforcement mechanism to ensure that those
standards are met. Compliance with certifying stan-
dards is generally harder for small landowners and
loggers (because the front-end fixed costs are fairly
significant and must be spread over fewer hectares

or a lower volume of wood). Therefore, certification

schemes must be set up in a way that enables these
groups to participate while also having access to
the benefits of certification such as market access.
It has been suggested® that some form of per-
formance bond approach might be workable along
with certification, where the “good” operators
would share in an incentive—for example, a favor-
ableinterest on the bonds that they deposit—and
“bad” operators would pay penalties in the form
of loss of interest and possibly part or all of their

bond, in extreme cases.

NON-GOVERNMENTAL MONITORING AND
VERIFICATION OF FOREST-HARVESTING
PRACTICES

Both nationally and internationally, indepen-
dent NGOs monitor forest activity, particularly
logging and commercial forestry activities. The
knowledge generated by these groups can be very
valuable for governments and can influence regula-
tionin various ways. First, loggers’ awareness that
their operations are being monitored can impact
their behavior and actions in a way that may make
regulations unnecessary. Second, the increased
knowledge about what is happening with forest
resources helps to alert the public and the gov-
ernment. If undesirable practices are being used,
political pressure to encourage corrective actions
may ensue. Adequate, publicized independent
monitoring can be an effective deterrent to evading
the law. Some examples help to explain further the

potential value of such monitoring efforts.

Global Forest Watch (GFW). Global Forest Watch is
aninternational partnership of government institu-
tions, non-governmental organizations, private
sector companies, and research institutions that
aims at developing and applying remote sensing
technologies to track the evolution of priority for-
estresourcesinvarious countries. Comprehensive
mapping of forests of high ecological value and
monitoring changes makes available important
information to identify threats and to plan regula-

tions to improve the management of key forest
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BOX 1: MONITORING LAW COMPLIANCE LOGGING IN CAMEROON

resources. The information provided also increases
public awareness (see Box 1 for an example in
Cameron).

Such a mechanism to improve logging prac-
tices and compliance with regulations will work
better where the government collaborates with
the independent monitoring institution, where
the monitor has an effective capacity for examin-
ing the operations of private entrepreneurs, and
where knowledge can lead to greater government
awareness and public pressure for improving
governance. However, there are only a few capable
monitoring agencies and therefore this is probably
not a mechanism that can be used extensively in
alarge number of countries. However, as capac-
ity increases and interest in monitoring becomes

broader, itis a potentially excellent low-cost tool.

Surveillance of lllegal Logging by Independent
Monitors. The growing realization of the extent
and negative effects of illegal logging operations
prevalent in many forest-rich countries and the fact
that government institutions barely control this
problem has led some governments to establish

agreements with independent monitors for the
surveillance of harvesting operations and for the
verification that logging regulations are in fact fol-
lowed by entrepreneurs.

Some institutions, such as the Overseas De-
velopment Institute’s VERIFOR Project, are helping
governments to putin place nationally and inter-
nationally credible, legal forest harvest verification
mechanisms. Some NGOs, such as Global Witness
and SGS, set up systems and operate independent
forest harvest-monitoring systems in partnerships
with central and local government institutions, and
other partners of the civil society and the private

sector.

British Columbia (Canada) Forest Practices Board:
An Independent “Watchdog.”** The Forest Practices
Code (FPC) was introduced in British Columbia in
1995 and provided a process to make land-use plans
legally binding, set out rules for planning prior to
logging, set standards for how approved logging
operations were to proceed, and also established a
new monitoring and enforcement regime. Along-

side the Code, the government introduced the For-



est Practices Board (FPB) to provide an independent
third-party view of the compliance of licensees with
the Code, the efficacy of the Code, and its adminis-
tration by government.

The FPB carries out audits of companies, of
the government agency responsible for develop-
ing and auctioning timber sales licenses, and of
the government’s compliance and enforcement
branch. In addition, the FPB carries out thematic
audits and special investigations of issues of
general concern and investigates complaints. The
independence of the FPB is assured by legislation,
and it reports directly to the public without inter-
ference or vetting. It receives its funding from the
Treasury to avoid any undue sectoral influence. Its
eight members are appointed by the Cabinet and
have a broad range of experience in the areas of

forestry and the environment.

In 2004, the Forest Practices Code was replaced
by the results-based Forest and Range Practices Act
(FRPA). The shift opened the way for the FPB to push
its mandate and to begin commenting on policy, as
it talks to the expected ‘results’ rather than simply
auditing compliance to prescribed rules.

The key to a successful use of such boards
is the willingness of governments to make them
completely independent of those stakeholders
who might have something to gain from influenc-
ing decisions and recommendations of the boards.
Another important factor is the existence of a solid
legislative base and clear criteria and indicators
that the board can use in its deliberations. This
means that for the time being, this type of over-
sight and monitoring mechanism is possible mainly
in developed countries where good information

and communication technologies exist.

PAYMENTS FOR ENVIRONMENTAL SERVICES

Control of non-market services from forests (e.g,,
watershed management, biodiversity protection,
carbon sequestration and storage) often is a main
reason for regulations imposed by governments.

In such cases, the need for regulation could be
significantly reduced, if markets and prices could be
created for these services. Innovative schemes being
implemented in various countries attempt to create
mechanisms to ensure that those benefiting from
environmental services of forests pay the producers
of such services (Box 2). Most of the experiences are
relatively recent and therefore evidence on the effec-
tiveness of these mechanisms is still being acquired.

So far, there have been attempts to set up pay-
ments for ecosystem services (PES) for biodiversity
conservation, carbon sequestration, watershed
services, and scenic beauty. Governments have
driven most large-scale schemes, but some local
PES systems have developed locally on a project by

project basis.

Until now, the magnitude of environmental
markets has been relatively modest, mostly limited
to niche services. The exception is the potentially
large market for reducing carbon emissions. Some
18-25 percent of global emissions are caused
by Land Use and Land Use Change and Forestry
(LULUCF). Reduced Emissions from Deforestation
and Degradation (REDD) is a cost-effective way to
partially address climate change mitigation, and
annual carbon payments could reach many billions
of dollars per year?

Governments can foster these markets by
directly buying services, particularly in cases such
as watershed protection, when the government
has the main responsibility to provide the related
supplies, in this case water. Governments can also
create the enabling conditions for private sector
transactions, for example, by regularizing and
clearly securing ownership rights of private citi-

zens, companies, and community groups.

11
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BOX 2: COSTA RICA ECOMARKETS

The success of these types of schemes depends
onvarious factors. There is a need for long-term
financing mechanisms, as environmental services
provide long-term benefits as long as the financial
incentives are present. PES schemes also require
sound monitoring and evaluation mechanisms to
accurately and reliably measure the magnitude of
impacts. There is a degree of uncertainty regarding
the environmental impacts of, for example, modi-
fied harvesting and logging technologies, which
also applies to the amount of money that those ben-
efiting from improved harvesting and logging prac-
tices should pay. For all these reasons, transaction
costs of establishing and operating environmental
markets can be relatively high. A growing concernis
that PES schemes may have negative impacts on the
poor if, for example, they must pay for a service such
as clean water, which has been free so far. In cases
where the poor are potential service providers, pay-
ments to them may prove to be insufficient to cover
their short-term opportunity cost of, for example,

sacrificing more intensive logging.*®

The role of PES in guiding forest management
and useis likely to change and increase drastically,
when the post Kyoto 2012 international climate re-
gime is finalized and agreed upon, since PES for car-
bon sequestration and storage in forests hopefully

will feature prominently in such an agreement.

PUBLIC-PRIVATE PARTNERSHIPS

In some cases, it becomes necessary for the
government to partner with the private sector to
help finance innovative environmentally friendly
activities that might or might not be financially vi-
able for the private sector. For example, in northern
Ontario, Canada, it is common practice for the
loggers to cooperate with the Ministry of Natural
Resources in burning slash left over from logging
operations. The Minister of Natural Resources
asked his staff to search for better ways to dispose
the slash, rather than just burning it, and the
suggestion was made to convertitinto biofuel.*

With industry cooperation, the ministry invested a
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large suminto producing a prototype bio-refinery.
The private company that was chosen to lead the
project had a major challenge. As Hamilton reports,
“The challenge when using forest slash as a raw
material is thatit’s a low-density material typically
located in remote areas. Bringing it to a central
processing facility isn’t economical, as the trans-
portation costs wipe out any profit”.* The private
company working with the ministry subsequently
suggested taking the plant to the slash. The bio-

refinery converts the slash into oil products that

are seven times denser, thus making the transporta-

tion economical. The hope, of course, is to make the
struggling forest industry more financially viable by
converting waste into cash. The amounts involved
can be significant—as high as 15 percent or more of
the total wood biomass being harvested.

Another example of public private partner-
ship between logging firms and the relevant
public sector agencies is reported for Australia
(Box 3). These examples all show the potential to
turn unprofitable or non-marketed goods and ser-
vices into market-based activities with economic

incentive.

IMPROVING STAKEHOLDER INFORMATION AND COMMUNICATION:
CONFERENCES, COMMITTEES AND OTHER INTERACTION VEHICLES

Some governments, strongly supported
by a variety of other forest stakeholders, have
established permanent or temporary task forces,
advisory panels, commissions, committees, and

conferences to bring together forest stakeholders,

so they can discuss and come to a consensus on
issues related to logging and other forest functions.
One such successful example comes from the state
of Minnesota in the Unites States.
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MINNESOTA, USA: FOLLOW-UP ROUNDTABLE
FOR IMPLEMENTATION OF THE GENERIC EN-
VIRONMENTAL IMPACT STUDY FOR TIMBER
HARVESTING*

Private landowners and forest industry own
about 7 million acres of forest land in the state of
Minnesota, with the state and county governments
owning about the same amount. There are many
conflicts among stakeholders over how the state’s
private and public forests should be used. Rising
concerns over the rapid increases in harvest levels
in the state led interested stakeholders to make a
formal petition to the Environmental Quality Board
(EQB) of Minnesota to undertake a generic environ-
mental impact study (GEIS) of timber harvesting in
Minnesota. The GEIS, completed in 1997, produced a
number of recommendations (see Box 4).

Asmall group of interested parties, recogniz-

ing thatimplementation would be a challenge,

started meetings a year before the GEIS was
completed and established a “GEIS Implementa-
tion Strategy Roundtable” which produced a set
of implementation recommendations which were
laterintegrated into the new Minnesota Sustain-
able Forest Management Act.> The success of the
process is evidentin Minnesota today (see Box 5).
In order for this type of roundtable or commu-
nication and interaction among stakeholders to be
successful, there must be a basic willingness of all
parties involved to be open to new suggestions, to
choose the right stakeholders for the interactions,
and to provide adequate backup support, includ-
ing intense use of the various new information
and communication technologies (ICTs) available
to help facilitating the interactions. Availability of
reliable information and data is another essential

component.

BOX 4: MINNESOTA GENERIC ENVIRONMENTAL IMPACT STUDY FOR TIMBER HARVESTING




BOX 5: SUCCESS OF MINNESOTA GEIS ROUNDTABLE

_ BEST MANAGEMENT PRACTICES

The Best Management Practices Program
(BMP) of the state of Montana (USA) relies on edu-
cation and outreach to encourage forest owners
to adopt desirable forest-harvesting and -manage-
ment practices. The Program provides guidance for
timber harvesting, reforestation, and other related
activities with the purpose of reducing negative
environmental impacts and ensuring sustainability
of wood production and of environmental services

of forests (see Figure 1).

The BMP Notification Law requires forest land-
owners to contact the Department of Natural Re-
sources and Conservation before harvesting their
timber. The Department then provides information
and technical assistance on how to apply BMP in
logging operations. Compliance and effectiveness
are audited every two years by a voluntary team
of professionals covering various disciplines and
coming from federal and state agencies, private
industry, conservation organizations, and indepen-
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FIGURE 1: MONTANA BEST MANAGEMENT PRACTICES

Coordinates

Facilitates participation to identify BMPs
Funds education

Organizes monitoring

Enforces “bad actor” law

Organizes education

Adopts standards

Self-polices

sets up “logger certification program”

Outcomes
Improved management practices
Reduced conflict
Enhanced enforcement
Reduced public administration cost

Private sector

dent consultancies. Audits tend to focus on high-
risk areas, where timber harvesting may produce
greater damage to soil and water resources. Audit
teams carry out quick—an average of two hours
per site—and mainly qualitative visual assess-
ments of private landowners’ compliance with the
BMP and of the effectiveness of BMP in protecting
soil and water resources. The program has been in
operation since 1987 and the first audit took place
in 1990.

2004 audits show that BMP have been applied
in 97% of all cases and that BMP were, in fact,
effective in protecting soil and water in 98% of all
audited cases.

The example of Montana’s BMP program rests
on voluntary compliance with minimum standards
suggested by the government. Individual entrepre-
neurs, however, are still free to choose those har-
vesting technologies that they consider the most

appropriate to comply with standards, thus foster-

m  Volunteers
m Getseducated
m Participates in monitoring

ing flexibility, adaptation to local conditions, and
innovation in organizing harvesting operations.
Audits focus on results on the ground, rather than
on how loggers achieve those results. The state
government provides information and technical
support to loggers and engages the participation
of different disciplines and interest groups in car-
rying out the bi-annual audits. The Montana BMP
is a good example of the innovative soft regulatory
schemes described above.

The wide application of the BMP faces some
limitations. The design of realistic as well as effec-
tive best harvesting practices is complicated. It
took a multidisciplinary team two years to design
the BMP and additional time to review experiences
acquired in application and subsequent redesign.
The application of BMP also requires the availabil-
ity of technical experts to carry out visual audits
in an objective and quick manner. Audits must be

organized to have statistical validity and individu-



als carrying out the audits must be carefully se-
lected. Given the voluntary nature of the program,
individual landowners may refuse audit teams
access to their operations. The audits themselves
provide a snapshot of the condition of forest lands
and the impact of harvesting operations, but they

do not necessarily assess longer-term impacts. Even

CORPORATE CODES OF CONDUCT

Progressive corporations are voluntarily
adopting standards of corporate behavior, codes of
conduct, which self-regulate the manner in which

so, the program has been successful in promoting
voluntary adoption of best logging practicesin an
unobtrusive manner.

The recent proliferation of BMPs in other parts
of the world is encouraging. For example, the FAO
website* lists some 14 codes and some 35 “best

practice” guidelines developed by FAO and others.

they approach their logging operations to minimize
their undesirable impacts (Box 6).

BOX 6: THE PRIVATE MANAGED FOREST LAND COUNCIL OF BRITISH COLUMBIA
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BOX 7: THE GLOBAL FOREST TRADE NETWORK

The GFTN is a WWF-initiative that supports responsible private corporations grouped in

national and regional trade networks with the aim of eliminating illegal logging and improving the

management of forest resources by creating favorable market conditions, supporting the exchange

of information, and providing technical assistance. The trade network supports responsible forestry

by working with producers and consumer companies in partnerships to eliminate illegal logging

and trade through discriminating purchasing policies and certification. Currently, the participants

have forest products sales that exceed US$48 billion per year, manage almost 20 million hectares of

forests committed to certification, buy or sell some 295 million cubic meters of forest products every

year, and employ some 1.5 million workers. Thus, the volume of activity and impact of the Network is

bound to be considerable, and it is growing.

Companies are likely to follow improved forest
management practices because of several reasons.
First,improved methods may make economic
sense. In some conditions, additional initial costs
are more than compensated by increases in produc-
tivity, particularly in the long run.> In other cases,
even if there are net costs, these may have a negligi-
ble final impact on the profitability of integrated in-
dustrial operations. Second, public concerns about
the impacts of poor forest management affect cor-
porate reputation and brand loyalty, which are part
of the intangible assets of a firm. Impacts on these
assets cannot be dismissed lightly: research shows
thatintangible assets are key determinants of a
corporation’s share value, as much as 65% accord-
ing to some assessments.?® Arecent report by the
United Nations Environment Programme Finance
Initiative (UNEPFI) indicates that analysts are begin-
ning to see that social responsibility and environ-
mental sensitivity are associated with a company’s
financial value.”” As one corporate official says, “It’s
not social responsibility versus profitability; it’s so-
cial responsibility and profitability.” Third, in many
cases activist groups are effective in influencing
government policy and forcing legislatures to pass
regulations that would impose tighter forest man-
agement controls. It makes sense for corporations

to adopt practices that avoid the risk of attracting

the attention of activist groups and possible ensu-
ing costly regulations.

Governments can encourage the adoption of
voluntary corporate or private codes of conduct
by putting in place various incentives for self-
regulation, paired with an appropriate checks-and-
balances system to assure society that regulation
isin fact taking place. This, in turn, can significantly
reduce the regulatory burden for the government.
Collaborative arrangements between government
agencies and forest corporations that offer the
possibility of taking advantage of both government
and corporate relative strengths have proven use-
ful in some countries in various functions such as
monitoring, ensuring transparency of operations,
and accountability. Arange of incentives can be put
in place, such as preferential treatment in govern-
ment contracts, tax preferences, and the threat of
penalties orincreased government regulation, if
corporations do not abide by the codes of conduc.

A good example is British Colombia’s “Man-
aged Forest” program, established in 1988 to
encourage private landowners to manage their
lands for long-term sustainable forest production
(see Box 6). Another example is the Global Forest
Trade Network that commits companies to trade
products that have been legally harvested and that

come from sustainably managed forests (Box 7).



BOX 8: THE CONSERVATION FUND

Industry associations have also adopted codes
that auto-regulate their operations by, for example,
making sure that their sources of supply are legal.
Thus, for example, The International Council of
Forest and Paper Associations—comprising trade
associations in 43 countries and accounting for
more than 9o percent of the world’s paper produc-
tion and more than 50 percent of the world’s wood
production—and the Confederation of European
Paper Industries, which includes more than 1,000
companies, have both committed themselves to
principles of sustained forest management and
strive to obtain their wood raw materials from legal
sources. Another example is the Virginia-based Con-
servation Fund which aims at blending economic
and environmental sustainability (see Box 8).

This type of institutional mechanisms tends

to work better, where communities involved have

along history of traditional rights and where
forms of use of forest resources are recognized
and accepted by all, where the state has a capable
bureaucracy and inspires confidence that owner-
ship or tenure rights will be in fact strictly and
impartially enforced, and where communities
have the capacity to make informed decisions on
resource use.

Corporate codes of conduct will probably
work better in cases where there is a well-in-
formed public, as well as NGO and media scrutiny
of the operations of private corporations and
where consumers have alternative suppliers
and therefore can shun firms that do not follow
certain standards of forest management. They will
also tend to be more effective when the threat
of government regulation is effective in cases of

non-compliance.
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TRANSITIONS IN FOREST OWNERSHIP AND CONTROL

Governments in various countries are put-
ting in place alternate governance models in the
forest sector and changing their forest regulatory
frameworks to transfer responsibilities and rights
forowning and managing resources to other actors.
Nowhere is this more notable than in the general-
ized trend to adopt policies to transfer a degree of
control and ownership of forestlands to commu-
nities, particularly those that have established
traditional rights, which had not been previously
recognized by the state. Whether renegotiation of
these institutional arrangements are generally mo-
tivated by various reasons (for example by a greater
sense of fairness, realization of the institutional

weakness of the state that precludes effective

regulation enforcement, or political expediency),
animportant one is the realization that often these
arrangements have proven to be more effective
than state regulation in securing enhanced forest
management and conservation (Molnar, Scherr and
Khare, 2004). Large transitions in forest ownership
and control have taken placein the last two or
three decades (White and Martin, 2002).

Greater ownership and control schemes create
greater incentives and new opportunities to access
financial instruments to launch investments in bet-
ter forest management, particularly in the long term
and discourage “cut and run” operations as now
legally recognized owners have a greater certainty

of reaping the future fruits of such investments.

THE COMBAT AGAINST ILLEGAL LOGGING AND TRADE

Illegal logging affects many countries, but it
tends to concentrate in developing and transition
economies. Some of the demand for wood origi-
natinginillegal sources is coming from advanced
economies importing wood from the tropics and
economies in transition. The Forest Law Enforce-
ment, Governance and Trade (FLEGT) initiative of
the European Union aims at using the power of
the market to impose obstacles to the importation
of wood from uncertain origins into the Euro-
pean market. In 2005, the EU Council approved a
voluntary licensing scheme, agreed to by export-
ing countries and importing nations of the EU, to
ensure that future imports into the EU would be
legally sourced. Unlicensed products would be de-
nied entry into the EU. This agreement provides for
asetofactionsincluding those needed to improve
governance in forest-rich exporting countries, such

as the reform of their policy frameworks, enhanced

monitoring and enforcement capabilities and ca-
pacity-building. This initiative relies on government
action, but establishes an implementation platform
based on actions by different agencies of govern-
ments, in both the EU and exporting countries, and
also by private enterprises and civil society groups.
Its power lies in its capacity to negate European
market access toillegal loggers. Challenges that
could be raised at the WTO are skirted by signing
government-to-government voluntary agreements
to work together in creating barriers to the trade
of illegally sourced wood, rather than by imposing
unilateral restrictions. The European Union and
other partners support institutional and regulatory
reforms that may be needed to put the initiative
into operation in partner exporting countries.

This initiative is likely to grow in effective-
ness, as the number of exporting countries and

importing economies participating in the scheme



increases. Its effectiveness will depend, among
other things, on the capacity of monitoring institu-
tions to track wood from initial logging operations
toits final delivery to consumer markets. Other-
wise, much of theillegally sourced wood could
be diverted to less discriminating economies that
are not participating in the voluntary scheme and
against which the European Union has little power
toimpose unilateral restrictions.

The FLEGT initiative is an interesting case of
governments participating in a multi-stakeholder

initiative and relying primarily on market forces to

achieve desirable outcomes in exporting countries.

From early on, it was understood that problems

created by the prevalence of illegal forest activities
required solutions that involve much more than
government action only. Various stakeholders—
ranging from private logging, industrial and trading
enterprises, to forest-dependent communities and

various civil society institutions—are affected by il-

legal logging and could at the same time be contrib-

uting to it. Corrective measures needed therefore
to be designed and implemented by coalitions of
interested stakeholders rather than solely by gov-
ernments. The participation of NGOs, civil society
institutions, and the private sector was considered
as essential to successfully tackling illegal logging
and trade.

21
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AN EVOLVING STRATEGIC POLICY FRAMEWORK TO
ENCOURAGE BEST FOREST MANAGEMENT PRACTICES

A continued reliance on conventional com-
mand-and-control approaches that set uniform stan-
dards for guiding forest management decisions has
proven to be mostly ineffective and inefficient. Even
when they are effectively enforced, uniform stan-
dards of forest management force all stakeholders,
regardless of size or capacity, to share similar regula-
tory costs, and, as a result, tend to discriminate
against small operations. In addition, command-and-
control regulations tend to provide few incentives to
innovation and also include no motivation to exceed
regulatory performance standards.

The next generation of forest regulations will re-
quire innovative tools, as exemplified in some of the
examples examined above, to meet future challenges
in ensuring better management of forest resources.
Regulatory contexts are very diverse and therefore
itis not possible to identify a single set of regulatory
instruments which would consistently ensure that
desirable outcomes are achieved. Nevertheless, it is
apparent that market-based instruments, shaping
behavior through price signals rather than imposing
and controlling explicit and uniform forest manage-
ment standards, will in many cases provide useful
and effective complements to (but not necessarily
completely substitutes for) a command-and-control
approach. Aredesign of forest regulations will have
to be based on a thorough understanding of institu-
tional and regulatory contexts and also on a creative
approach to what is theoretically desirable, feasible,
and effective in each situation.

In the simplest sense, all successful market-

based instruments that are complements or

alternatives to government regulations include two
motivational factors for those involved—an inter-
estinincreased secure profits and an improved
individual and corporate reputation as a result of
contributions made to broader societal goals. In-
struments described above involve an influence on
profits, security of benefits and profits, and/or an
impact on the well-being of private individuals and
company leaders involved. Figure 2 lays out the six
main categories of instruments considered in the
last section and how they are related to these two
basic motivational factors—private-sector financial
gain and social consciousness.

The question is how these factors can be trans-
lated into other practical instruments in regulatory
design that would encourage socially responsible
forest-harvesting and -management. Based on the
experiences described above, it becomes possible to
sketch out a framework which allows us to assess
the actual situations in different countries and
identify the optimum set of policy reforms and tools
needed. While there is no clear agreement on what
is practical in any given situation, there is a consen-
sus on the objectives that need to be achieved and
the elements of improvement that will likely lead
to improved forest harvesting methods on private
lands, leaving aside the realities and limitations of
individual political and forest governance situations.

The above overview of innovative regulatory ap-
proaches and complementary approaches to regula-
tion suggests that systems of corresponding instru-
ments should be used in a collaborative way by the

government, the private sector, and civil society, and
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FIGURE 2: THE ARRAY OF POLICY INSTRUMENTS AVAILABLE TO GUIDE PRIVATE FOREST HARVESTING AND MANAGEMENT
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that they should include (a) improved knowledge
and information-sharing, including mutual under-
standing of stakeholder objectives, (b) improved use
of market or quasi-market mechanisms, and (c) and
animproved, simplified, clearer, and enforceable
legislative framework (see Figure 3). This is similar
to the utilization of what has been called sermons
(informational instruments, advice, and support for
cooperation among forest actors), carrots (financial
incentives to those that behave in the accordance
with desirable objectives), and sticks (restrictions

on the management of forest resources, imposed by

law) in improving regulatory frameworks. Some stud-

ies show that the provision of adequate information

on forest, forest management, and on the purpose

and nature of government regulations decisively in-
creases the acceptance, and therefore the effective-
ness, of regulatory instruments.?

It should be emphasized that while the con-
text of regulatory reform clearly will be different
from country to country, in general these three sets
of tools or mechanisms should not be considered
as independent dimensions but rather as integral
and mutually supporting components that need to
be combined—depending on the context, and to
different degrees and with different emphases—
into a coherent framework to guide private forest
practices. Arguably, elements from each category
are necessary for a successful overall framework

for guiding private forest management.
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FIGURE 3: IMPROVEMENTS IN FOREST HARVESTING: A FRAMEWORK FOR ASSESSING AND RETHINKING POLICIES AND REGULATIONS
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It now is well accepted that expanding the
education of private forest owners can make a
marked difference in eliciting their voluntary
cooperationin carrying out forest operationsin a
socially acceptable and desirable fashion. Govern-
ments spend public resources on doing research on

forest management and harvesting, covering many

topics that are of direct interest to and relevant for
private forestry and harvesting. Since the results of
such research are in the public domain, and since
the forest owner or harvester can profit from such
knowledge but does not pay for it, it essentially
constitutes a public subsidy. In addition, in some

countries, public forest extension services provide
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advice and information to the private sector for
free or at low cost. However, to the extent that the
research is focused on making socially/environmen-
tally desirable forest practices more economically
acceptable to the private sector and to the degree
that results from such research are taken up by the
private sector, the subsidy can be considered as
part of a payment for environmental services (PES)
provided by the private sector. For example, much
of the research on low-impact logging falls into this
category, although the uptake is still limited.3° Thus,
such subsidies also fit under our second category of
instruments, market-based incentives, but also into
the improved knowledge category.

Much of the impetus behind the development
of Best Management Practices (BMPs) described in
section 3 is based on the premise that people will
do the right things, if they know what those things
are. In other words, most people do have some
degree of social consciousness. At the same time,
there are limits to such consciousness, if it involves
voluntary outlays of additional money, which can
be the case if the private sector pursues BMPs. The
public sector needs to be sensitive to that fact and
determine whether PES are justified in such cases.

One of the strengths of the “Reinventing Gov-

ernment” initiative® that started a few years ago

in the USA was the notion of entrepreneurshipin
government and an enhanced availability of infor-
mation and knowledge through transparency and
accountability. Such characteristics are essential

in order to forge effective partnerships between
governments, the private sector, and civil society in
the forest sector. One sees increasing evidence of
effective public-private partnershipsin many coun-
tries, but also partnerships between the private
sector and civil society groups as well as various
other environmentally focused non-governmental
organizations, such as the partnership of the WWF
and the World Bank, as well as the collaboration
between the World Resources Institute and the
private sector.

The key here is not the partnership as such,
butrather the shared knowledge, mutual under-
standing, and synergies that are fostered by the
interaction of various sectors. The key to an active
and sustainable partnership is that both sides gain
fromit.

Further, one of the basic elements for the
success of market-based instruments is that prices
must be set correctly (see also below). A proper
price, however, requires proper information. As a re-
sult, information programs can help foster market-

based solutions to sustainable forest management.

EXPANDED AND IMPROVED USE OF MARKET-BASED
AND QUASI MARKET-BASED INSTRUMENTS

As mentioned, market-based instruments alter
market signals and shape economic behavior by
adjusting profitability opportunities and market
shares. This is not to say that all operators in the
forest sector work are exclusively motivated by
profitability prospects, but rather that financial
considerations are an important factor in influenc-
ing behavior, and that regulations that impose
large financial outlays and meager returns are
unlikely to be effective. Instruments such as gov-

ernment support to certification, corporate codes

of conduct, and the expanded and transparent dis-
semination of best practices all introduce financial
incentives for the operations of private actors, with
the government creating the conditions for these
instruments to operate effectively.

The experience with market-based regulatory
instruments in the forest sector has produced vari-
ous lessons that should be taken into account. First,
these instruments work better when they are simple.
Whether the measures are regulations governing

the allocation of forest concessions or forest fees
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computations and taxes, they should be designed as
simple as possible, with rules that are well defined
from the outset and without ambiguity. For example,
the official acceptance of independent certification
as a proof of sustainable forest management—a
regulation that was adopted by the Bolivian
government—should clearly specify what minimum
requirements of certification are acceptable. It is
alsoimportant to identify the rules that determine
what prices would be the base for calculating pay-
ments for environmental services. If rules are easy
to contest or manipulate, market-based regulatory
instruments are unlikely to be effective.

Second, experience also shows thatitis desir-
able to have absolute rather than relative baselines
for calculating compliance. Relative baselines are
immensely complex to operate in practice. Recent
initiatives for payments for avoided deforestation,
for example, will have to depend on an unobserv-
able and hypothetical scenario—what deforesta-
tion would have been in absence of payments—
which is certain to create different and conflicting
future scenarios and substantial transaction costs
for the authority investigating facts and counter-
facts. By contrast, regulations governing the import
of legally sourced wood into Europe under the
FLEGT initiative require an absolute proof of legal-
ity (and notjustrelative increases in the propor-
tion of legally sourced wood) based on previously
established standards of legality.

Third, and related to the above, the experience
with market-based instruments reinforces the im-
portance of effective and transparent monitoring
and enforcement. For example, faulty certification
of sustainable forest management and possible
leakages in the system of monitoring logging
practices create formidable monitoring challenges.
Clear, effective, and independent monitors and
sound tracking technologies need to be in place for
these instruments to operate effectively.

Fourth, when assessing market-based instru-
ments, experience indicates that better instru-
ments from a theoretical point of view generally
will not solve all problems because different

contexts exist. One of the potential obstacles to in-

troducing new instruments is that many operators
are not likely to be properly equipped to take full
advantage of these tools. Some, such as certifica-
tion, may exhibit economies of scale, thus in certain
cases creating insurmountable cost barriers to
participation by small operators.

Fifth, market-based instruments may be more
desirable when regulations apply to widely hetero-
geneous conditions rather than to uniform situa-
tions, where command-and-control regulations may
be advantageous. If forests were uniform in species
composition and economic variables, such as dis-
tance to markets, establishing a uniform fee per cu-
bic meter extracted from timber concessions would
be an appropriate option for a command-and-
control regulation. Transparency in the fee-setting
process for such a uniform product would reduce
the room for different interpretations, disagree-
ments, and discretionary decisions so often linked
to corruption. On the other hand, widely variable
conditions involving a mix of species with different
market value, different economic locations with
widely variable costs of accessing markets etc.
would make the application of fee setting through
acommand-and-control approach an enormously
complex process that is open to discretionary deci-
sions and much more susceptible to corruption.
Most forest administrations are not well equipped
to deal with such complexity. Transparent bidding
based on widely available information and open ac-
cess to all potential bidders may be a better option.

Sixth, regulatory designers must take into
consideration transaction costs which are often
substantial. The implementation of systems of
payments for environmental services, for example,
can bring with it considerable costs. Payments for
watershed protection, particularly in watersheds
that are occupied by numerous forest land own-
ers, carry costs that are too frequently ignored by
legislators. The implementation costs of titling
programs that lead to the government selling pub-
licly owned forest lands (overlapping with custom-
arily owned lands) can also be substantial, when
multiple claims on the same piece of land (various

entities claiming tenure rights on a piece of land)



or on different uses of the same piece of land (such
as hunting, extraction of non-wood forest products,
and timber exploitation) are common.

Finally, the experience with the design and
implementation of market-based regulatory instru-
ments has several valuable lessons to offer in the
political economy realm, which designers of forest
regulations should take into account. Command-
and-control measures are generally preferred by
lawmakers, who tend to be trained in law and are
predisposed to favoring legalistic approaches.
Command-and-control measures also provide a
greater opportunity for political posturing and for
issuing strong political statements in support of
sustainable forest management, knowing that they
can eventually be combined with lax enforcement,
if this is politically convenient. Further, command-
and-control regulations tend to obscure the costs
of implementation—a multitude of forest manage-

ment regulations have been issued without due

attention to the associated costs imposed on opera-
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tors and on the government—while market-based
instruments impose those costs in a more direct
and visible manner. Forest bureaucracies also tend
to prefer command-and-control regulations that
allow them to keep their discretionary powers over
the management of forest resources. Market-based
regulations instead will shift decision-making pow-
ers from the forest bureaucracy to private markets
and the private sector.

The above are possible explanations for why
the political world has been slow in adopting
market-based instruments for regulating forest
management. There is also the realization that no
particular form of government regulation, whether
itisa market-based or a command-and-control ap-
proach, offers a superior solution to forest manage-
ment regulation schemes. What instrument is best
in a given situation depends on the institutional,
regulatory, social, and political conditions of the
environment being regulated. Evidently, there is no

regulatory panacea.

IMPROVED REGULATORY FRAMEWORK

As mentioned above, a fair, clear, and enforce-
able legislative framework is importantin any for-
est policy reform process, given the fact that some
playersin the private sector as well as in the public
sector will inevitably strive for personal gain at the
expense of society and social well-being. There is
ample evidence that these motivations and pro-
clivities are particularly strong in the forest sector,
as evidenced by the magnitude and seriousness of
illegal logging and other forest-related crimes.

Also, even for those private entities that gener-
ally respect the law, motivation depends very much
on the stability and legal security of their property
and other rights. If stakeholders in a given property
feel that they are not treated fairly under the legal
system or that their tenure rights are tenuous, then

they will have very little motivation to do anything

other than reap short-term maximum personal gain
from the property while they can. The same is true
of actual and potential stakeholders in open-access
property, if strong common property rules are not
created and enforced. Short-term personal gain be-
comes the rule of the day when uncertainty reigns.

When considering how to best guide and con-
trol private logging and forest management, there
is widespread debate on the role of legislation in

securing superior outcomes.

PRINCIPLES OF A GOOD LEGISLATIVE FRAME-
WORK FOR PRIVATE FOREST PRACTICES

The emerging view on a good legislative frame-
work for guiding private forest practices has been

summed up by Lindsay et al. as follows: “History has
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demonstrated the fallacy of focusing exclusively

on the ‘control’ functions of forestry law. Our thesis
here is that law’s ability to influence behavior will
depend less on the strength of its punitive provi-
sions than on the extent to which it enables and
encourages positive behavior.”s Lindsay et al. recom-
mend principles for avoiding legislative traps that
would unnecessarily complicate the design of regu-
latory frameworks in the forest sector. These are:

B Principle 1: Avoid legislative overreaching.

The most important factors are to avoid going
beyond (a) a country’s capacity to implement and
enforce, (b) the efforts and costs needed to achieve
the intended (and reasonable) outcomes, and/or
(c)whatis socially acceptable, i.e,, what will not be
widely accepted by society and thus will not have
strong civil society support.
®  Principle 2: Avoid unnecessary, superfluous, or
cumbersome licensing and approval requirements.

As discussed above, burdensome rules and
licensing requirements have in some cases pushed
people, e.g.,, poor rural forest owners, into harvest-
ing wood illegally because they found it impossible
to comply with the cumbersome and burdensome
provisions of forest legislation.

m  Principle 3: Include provisions that enhance
the transparency and accountability of decision-
making processes.

As mentioned earlier, in some cases, a lack of
fairnessin legislation can be traced back to corrupt
behavior on the part of government officials and
those who supposedly are responsible for enforcing
the law. By forcing officials to conduct their trans-
actions, e.g., the granting of licenses and conces-
sion agreements for timberlands, in a transparent
manner, some of the corruption can be curtailed,
particularly, if civil society groups monitor what
goes on in the sector. Publicinput on granting har-
vesting rights is another powerful force in reducing
widespread corruption.

m  Principle 4: Enhance the stake of local non-
governmental actors in the sustainable manage-
ment of forests.

Enforcement and compliance with forest

laws is made easier, if local communities benefit

from complying with such laws, e.g,, they receive
government revenues or obtain access to part of
the output from the forests being managed. This
was identified as a major factor in the produc-

tive performance of the highly successful Korean
Samael Undong forestry program in the seventies.®
Many existing cases show that motivation of lo-
cal communities can be stimulated easily, if laws
provide appropriate incentives. This is increasingly
the case and is important, since in many cases the
local forests are the main source of livelihood for
the local population.

For market-based incentives to contribute to
socially desirable, sustainable forest management
there have to be secure tenure rights that are con-
sistently enforced. In many countries, governments
are legally recognizing traditional community
forest land tenure and ownership rights, and are de-
volving legal responsibility for their administration
to local communities.> While the purpose of these
policy changes goes beyond that of improving
logging practices, they often will lead to improved
and sustainable forest management, in many
cases without further support from government.

In Mexico, as much as seven million ha are under
community management. One project to support
community management in Mexico enables com-
munities to apply sustainable forest management
practices in an area of 175,000 ha, generating new
revenues for the government that are amounting
to some US$1.2 million per year, a similar amount
as the same project invested at the state level.
Studies show that, where legal tenure rights are
secure, communities invest considerable resources,
time, and effort in practicing sustainable forest
management.3s There are many other examples that
document this, including in Canada, Bolivia, Co-
lombia, the Philippines, Peru and Australia; and the
potential of some of these efforts is substantial 3

While securing resource and tenure rights is
not always a panacea for fostering alternatives to
command- and-control regulation for better forest
management, it can lead to good results in many
contexts. Strong community traditions, govern-

mental technical support, and the level of secure



ownership rights, which includes the capacity and
willingness of the government to enforce them,
are,among other things, necessary for the devolu-
tion of forest management responsibilities to work
more effectively.

m  Principle 5:The drafting of law needs to be a
broadly participatory process.

This may be self-evident, but has been missing
from many cases in the past. If laws are not widely
accepted by the population, there will be little sup-
port for their enforcement and there may even be
resentment and widespread attempts to undermine
the laws. Widespread consultation is not always
easy and tends to be very time-consuming, and
there will always be issues associated with how the
differing views of different constituencies can be
considered fairly in the drafting of legislation and
regulations. However, experience has shown that it
is a necessary part of the process of establishing a
more user-friend legislative environment for guid-
ing private forest activity, including harvesting and
forest management after the harvest.

B Principle 6: Thereis a need to increase the ef-
fectiveness of direct law enforcement mechanisms
set forth in forestry legislation.

This involves giving careful, systematic
attention to the penalties for violation of legal
provisions, i.e, to both the nature and the severity
of penalties. Also, the process and procedures by
which penalties are applied needs to be consid-
ered to make sure that they are impartial and fair,

and that they actually can be implemented on the

ground. Once potential violators see that the law is
not enforced in one case, there will be less incen-
tive for others to follow the law.

More effective and efficient surveillance and
monitoring of forest harvesting and management
behavior is needed. For while a majority of firms
and individuals may be in compliance, the few that
are not can wreak havoc for the rest and for society
in general. The search for new approaches needs
to continue and promising ones need to be tried,
tested, and revised until realistic ones emerge.

One study of the influence U.S. companies
being punished under a given law had on other com-
panies¥ concluded that because most firms already
arein compliance (for a variety of other reasons),
this form of explicit general deterrence-knowledge
usually does not enhance the perceived threat of
legal punishment but serves as reassurance that
compliance is not foolish and as a reminder to check
on the reliability of existing compliance routines
and monitoring mechanisms. Brody et al. (2006) also
found that there is an industry perception that prac-
ticing ecosystem management for private forest
estates “..is an attractive alternative to litigation”
and thus also is an important incentive. Both the
above studies make a key point: most firms quite
willingly comply with existing laws and regulations
related to harvest on private lands. When this is the
case—when there is widespread, willing participa-
tion in good practices—then moving towards a
more user-friendly, participatory and user-driven

regulatory environment becomes easier.
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LOOKING FORWARD

The failure of regulatory structures, the rapidly
changing conditions affecting the relative roles of
governments, the private sector and civil society,
and technological changes are all fast increasing
the pressure to redesign regulatory structures for
forest managementin most countries. Appropriate
forest regulatory systems in the future are likely to
go beyond simply “getting the prices right” or just
“getting policies right” and will include a greater ar-
ray of reforms that include broader governance di-
mensions, such as institutional capacity, legislative
rationalization, expanded transparency in design
and implementation, as well as greater reliance on
market-based instruments.

All countries need strong, fair, implement-
able regulations that can help the government
control illegal and anti-social behavior related to
forest management and use. However, at the same
time, there is ample evidence by now that the vast
majority of private citizens, communities, com-
panies, industrial entities, and other civil society
groups will actin the interest of society, if given
the opportunity, the knowledge, and the incentive
to do so. Increasingly, it is becoming evident that
partnerships or other kinds of alliances between
government, civil society groups, and the private
sector can lead to improved forest management,
and socially and environmentally responsible
forest use; and this, in turn, can lead to a reduced
need for expensive command-and-control activi-
ties of the government. The saved government
resources can be put to use in creating positive

benefits for society instead of being spent on con-

trol measures that frequently are not needed; and
the overall process of guiding forest management
and use can become more effective and efficient
by encouraging all partners to focus on what they
do best:

B Governments can coordinate and facilitate
participatory processes to identify BMPs, provide
and/or fund education and research, offer incen-
tives, organize monitoring, and enforce “bad actor”
laws.

m  Civil society can volunteer, get educated, and
promote education, provide indigenous knowledge,
participate in monitoring, apply peer pressure

and act as a“watchdog” in identifying anti-social
behavior.

B The private sector responds to market incen-
tives that encourage efficient commercial activ-

ity that generates revenue and profits, and also
supports both government and civil society groups;
and it organizes education programs, and develops,
adopts, and self-polices certification programs and
corporate codes of conduct.

At the same time, we stress that making the
transition from command-and-control to a partner-
ship mode generally is not an easy process for any
of the participants, norisit one that can be imple-
mented rapidly, nor simply by prescription. Proper
incentives are key ingredients for success.

In considering the principles and processes
described above, it isimportant to keep in mind
the need to sequence the transition from one or
often several command-and-control systems to

the broader partnership approach. Clear priori-



ties need to be agreed upon, including the priority
public goods that a society desires from its forests.
Ultimately, the partnership approach should be an
iterative process of successive approximations, as
the partners move towards a framework of incen-
tives and controls that best meets the collective
needs of the partners, stresses the role of private
incentives and self-interest in meeting social goals,
is efficientin bringing about consensus where the
need for formal regulation stops and the poten-
tial for collaboration and self-policing starts, and
is effective and fair in channeling private action
into producing a sustainable forest management
system that meets societal goals.

In moving ahead with such a partnership
process, we cannot stress enough the importance
of understanding this challenge and designing
reforms from a systems perspective. Rather than
just considering a new rule or regulation, design-
ers should think of designing systems of intercon-
nected mechanisms—incentives (market and
other), regulations, educational mechanisms—for
guiding private action toward public goals. The
resulting system entails different roles and differ-
ent contributions from the different stakeholders:
building on, and taking advantage of, their private
incentives and interests. The aggregate result of
the combined system of mechanisms, roles and
contributions is the promotion of best practice and

compliance.

Nor can we stress enough that effective regu-
latory systems can only be established when there
isasound, clear,and enforceable legal framework
in place that defines unequivocally the rights and
tenure of individuals and groups involved in forest
management and forest use. If these rights and
tenure issues are in socially or politically disputed
then attempts at regulation are likely to fail. In
addition, participation of all partnersin the design
of new systems is a condition for success, and such
participation depends on all parties being fully
informed and fully involved in the development of
the ultimate system of mechanisms that results,
and all parties being treated fairly and equitably in
terms of who pays and who gains from the changes
that take place.

Finally, we stress again that governments
should be prepared as far as finances and human
resources are concerned to implement whatever
system of mechanisms results. The main role of the
government should be to support the actions of
others in moving towards the desired set of public
goals. Thus, government should be fully prepared to
undertake the needed investments in public educa-
tion and technical support for forest landowners
and users who are expected to be members in the
new partnerships for improved forest management
and use. At the same time, government needs to be
capable of and willing to enforce laws that control

the “bad actors” that invariably exist in any society.
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ANNEX

CRITERIA FOR PUBLIC REGULATION OF PRIVATE FOREST PRACTICES?®

REPRESENTATIVE GOVERNANCE

B Forest practice regulations should be authorized by entities that represent the public interest, private
ownership interests, and the full range of forest users. The effectiveness of regulations requires their accep-
tance by the diverse interests they are intended to protect and influence. To the extent that regulations are
not developed through processes that represent these interests, they are vulnerable to conflict, to increas-
ing costs of implementation and enforcement, and to a weakening of the authorities for regulation.

B Forest practice regulations should embody the interests of all citizens they are likely to affect. For-
estland owners, resource-dependent communities and industries, farmers, members of water districts,
environmentalists, anglers, and hunters, for example, should feel that regulatory boards or commissions

welcome their participation in rule-making activities.

KNOWLEDGEABLE DESIGN

B Forest practice regulations should be based on the application of scientific knowledge, forest manage-
ment principles, and theirimpacts on landowners’ objectives and rights. The effectiveness of forest practice
regulations depends on how well they affect objectives in a manner that fulfills the regulatory intent.®

B Forest practices embodied in regulations should clearly state the goal(s) they are attempting to
achieve. Regulations should address a legitimate state interest in private forest property, and any substan-
tive standards should be rationally related to meeting those identifiable state interests. Arbitrary or capri-
cious practice standards should be avoided at all times.“* Regeneration of stands of trees should be part of
all forest practice regulations.

B Forest practice regulations should assure the productivity of forest lands and prevent environmental
harm. Careful application of forest management practices can increase tree growth, maintain water qual-
ity, preserve soil productivity, and provide for wildlife habitat and recreational opportunities. Regulatory
schemes, however, should avoid establishing legally mandated goals or forest management objectives.
Such decisions remain with landowners. Any such regulations should instead focus on ensuring landowner
compliance with minimum forest management standards such as preventing water quality degradation.

B  Aneffective regulatory system should include means to obtain and incorporate the best information
about its effects. These means may include the involvement of forestry professionals in rule-making, en-
forcement, and monitoring procedures; techniques for monitoring physical impacts and public responses;

and research on relationships between forest practices and their consequences.

FLEXIBILITY

W Forest practices regulations should recognize variations in forest conditions and forest-derived values
within a state. Forest land conditions as well as landowner interests and uses vary greatly over even short
distances, and conditions under which forest ownerships are managed change significantly over time, so

thatinflexible orinappropriately rigid regulations are unlikely to achieve or maintain their stated objec-



tives. Laws and regulations should establish minimum standards, but encourage innovation and profes-
sional judgment to ensure compliance. Regulations should avoid prescribing specific ways to meet the
standards.

B To beadaptable, aregulatory system should emphasize rule-making rather than legislative functions.
This emphasis increases the responsiveness of regulatory standards to new and diverse information about
actual regulatory impacts.©* However, frequent amendments of regulatory standards should be avoided, as
they can produce an unpredictable regulatory environment, thus reducing incentives for long-term man-
agementand undermining confidence in the regulatory approach.

B Aregulatory system should place rule-making responsibilities in representative bodies that have direct
access to the information they require. For example, many states establish separate forest districts to de-
velop rules that suit their conditions and constituencies, and virtually all states have administrative bodies
implementing existing forest practices laws.%

B When several means can achieve the same regulatory goal, a landowner should have the discretion to

choose the means that best suits his or her particular circumstances.

PREDICTABLE APPLICATION AND EFFECTIVE ENFORCEMENT

B Forest practice regulations should be enforced with respect to (1) the lands and practices to which they
apply, (2) the governmental jurisdictions that exercise authority for them, and (3) the processes through
which this authority is exercised and appealed. Sound forest management requires long-term commitments
by landowners. An unpredictable policy environment discourages such commitments. This is a particularly
crucial component as the modern trend is towards increasing numbers of local county and municipal forest
regulations. Ambiguous and inconsistent standards, application and enforcement erode the security of
owners’ commitments to the future quality and productivity of their forests, and diminish public confi-
dencein regulatory standards and processes.

B Forest practice laws and rules should clearly define the land they cover, the terms used, and the stan-
dards for acceptable practices.

®  Anyenactment of forest practice laws and rules should occur at the highest possible level of state
government to maximize uniformity and consistency across geo-political boundaries.

m If overlapping levels of governmental jurisdiction enact regulations, the precedence among jurisdic-
tions should be clearly established.

m Enforcement must be consistent among ownerships with similar characteristics and for the same

ownerships at different times.

CLARITY AND SIMPLICITY

B Aregulatory system should inform those it affects. Timely notification is important for informing land-
owners, timber operators, foresters, and the public about regulatory objectives they are asked to satisfy,
the means they may apply to do so, and processes through which they can adjust these provisions. Account-
ability of enforcement agencies to those they regulate should be apparent and consistent.

m Authority and responsibility for forest practice regulations should be clearly defined and as uncom-
plicated as possible. The best regulations are ineffective if owners and other public interests in forest
resources misunderstand the processes through which regulations are designed, appealed, and modified.
Similar problems arise, if it is too complicated for owners and other public interests, to appeal or modify its

provisions.
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B The processes of rule-making and appeal should be readily accessible, responsive, and equitable for all

who may wish to use them.

INCENTIVES

B Forest practice regulations and related programs should provide incentives that both promote desired
private practices and support the viability of the ownerships the regulations are intended to affect. Regula-
tions should enhance landowners’ incentives to improve forest practices, directly or through associated
programs, cost-shared investments, research and technology development, taxation, or education. Regula-
tions have the potential to discourage improvements and even reduce management quality, if they impose
costs or sources of insecurity that owners cannot afford. Overly restrictive regulations may cause landown-
ers to forego opportunities for long-term management and utilization of their forest resources. It may also
make desirable management practices uneconomical. Such effects may greatly reduce the productivity of
forest lands and the environmental services that productive and viable forest ownerships provide.s

B Aregulatory system should be designed and administered to produce incentives that have the greatest
net beneficial effect on forest resources. The system’s capacity to do so should be evaluated in terms of (1)
the physical impacts and public responses it produces, and (2) the compatibility of other forest policies and

programs with regulatory intent.

AUTHORITY CONSISTENT WITH GOVERNMENTAL SUPPORT

B Forest practice regulations should not exceed a government’s capacity to provide adequate financing
and staffing in order to satisfy the preceding criteria. Enforcement of regulations requires time, data, and
funding, and the effectiveness of forest practice regulations depends not only on their development, but
also on the resources that support them. Excessive or inadequate authority or financial support can cause
unpredictable application, inequitable treatment, and conflict. These effects may reduce private invest-
ments in forest productivity and environmental protection or may increase the public expense of attaining
a particular standard.

m  Aregulatory system should provide clear information to the public about the legal and financial costs
that regulations of private forest management may entail. To minimize the threat of legal challenges and
complications, diminutions in the value of private forest land as a result of regulations should be avoided
when possible,“ and laws and ordinances should be closely tailored to legitimate state interests in forest

regulation.ss
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